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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GERBER, Judge: Respondent determ ned a deficiency in

petitioner’s 1992 Federal incone tax of $12,186, a penalty

pursuant to section 6662(a)! of $2,437.20, and a late-filing

addi tion pursuant to section 6651(a)(1) of $3,046.50. The

primary issues for our consideration are whether petitioner is

1 Unless otherwi se stated, all section references are to the

I nternal Revenue Code in effect for the taxable year in issue.
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subject to the alternative mnimumtax (AMI), and whether he was
negli gent when he failed to calculate the AMI on his 1992 Feder al
income tax return. Petitioner also challenges the late-filing
penal ty determ ned by respondent.
FI NDI NGS OF FACT

The stipulation of facts and the exhibits attached thereto
are incorporated herein by this reference.

At the tinme his petition was filed, petitioner was a U S
citizen residing in Ludw gshafen, Germany. Petitioner had
remained in Germany after retiring fromthe U S. Arny in 1985.
From 1986 to 1992, petitioner owned a business that contracted
with the US mnmlitary in Germany. In 1992, he received $567, 331
in inconme fromthat business and reported an adjusted gross
i ncome of $507,761. Included in that amount was interest incone
of $1,421 and dividend incone of $196, both of which are
considered U. S.-source incone and were not taxed by the Gernman
Gover nnment .

Petitioner paid 456,738 Gernman marks (DM for taxes
associated wth the 1992 taxable year to the German Fi nanzant
the sovereign taxing authority of Germany. Using the applicable
exchange rate for that tine (DM 1.56 to the dollar), that anount
equal s $292,781. The parties agree that petitioner’s U S.
tentative AMI liability for 1992 woul d have been $121, 863 before

accounting for the alternative mninumtax foreign tax credit and
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the alternative mninumtax net operating |oss deduction.
Petitioner claimed on his U S. incone tax return that the foreign
tax credit and net operating | oss deduction conpletely offset any
US tax liability he may have had for 1992.

Petitioner’s 1992 Federal incone tax return was received by
respondent on April 15, 1996. Respondent |ater reviewed
petitioner’s 1992 return and determ ned that petitioner had
negligently failed to report that he owed the AMI. Respondent
deternmi ned that petitioner owed $12,186 in incone tax after the
correct foreign tax credit was applied and a negligence penalty
of $2,437.20 for failing to report and pay his AMI. Respondent
al so determ ned that petitioner owed a late-filing addition of
$3, 046. 50 because his return was received after the required date
for foreign returns.

OPI NI ON

Nonresident U.S. citizens, such as petitioner, are required
to file Federal inconme tax returns by a date certain and report
all worldw de income. See sec. 6012; sec. 1.6012-1(a)(1) (i),
| ncone Tax Regs. |If the nonresident citizen pays incone tax to
foreign jurisdictions, that citizen is entitled to claima
foreign tax credit. See secs. 27(a), 901. Petitioner received
U S.-source incone, in the formof dividends and interest, and
German-source inconme, in the formof a salary fromhis conpany

based in Germany. He reported all sources of income on his
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Federal inconme tax return and cal cul ated the appropriate tax. He
then claimed a credit for the German i ncone tax he had paid

agai nst the incone tax he owed to the United States, thereby
reduci ng his Federal incone tax liability to zero. He did not
report any liability for the section 55 AM.

Section 55(a) inposes an AMI on noncor porate taxpayers equal
to the excess of the “tentative mninmmtax” over the “regul ar
tax”2 for the taxable year. That excess ampbunt is paid in
addition to any regular tax owed. The AMI prevents a taxpayer
W th substantial income fromavoiding significant tax liability
t hrough the use of exenptions, deductions, and credits. See

Urbanek v. United States, 866 F. Supp. 1414 (S.D. Fla. 1994),

affd. per curiam71 F.3d 855 (11th Cr. 1996); S. Rept. 99-313,
at 518 (1986), 1986-3 C.B. (Vol. 3) 1, 518.

Noncor porate taxpayers may reduce their tentative m ni num
tax by the foreign tax credit. See sec. 55(b)(1)(A). However,
that foreign tax credit is limted by section 59(a)(2)(A). The
foreign tax credit cannot offset nore than 90 percent of the
tentative mninumtax figured. See id. The parties agree that
petitioner’s tentative mninumtax is $121,863. Ninety percent

of $121,863 is $109,676. Therefore, petitioner’s AMI, the

2 The term “regular tax” neans “the regular tax liability
for the taxable year (as defined in section 26(b)) reduced by the
foreign tax credit allowable under section 27(a)”. Sec.

55(c)(1).
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tentative minimumtax mnus the foreign tax credit, is $12, 186.
Because he had no additional regular tax due, petitioner would
owe $12,186 for 1992.

In his challenge of the deficiency determ ned by respondent,
petitioner does not question respondent’s calculation of the AM.
| nstead, he contends that the AMI viol ates the double tax
prohibition found in the U S -CGermany tax treaty. See Convention
for the Avoi dance of Doubl e Taxation, Aug. 29, 1989, U.S. -
Germany, art. 23, 30 I.L.M 1778, 1779 (the U. S.-Germany treaty).

This was the sane argunment nmade in Pekar v. Conmm ssioner, 113

T.C. 158 (1999). In that case, we found that the treaty
provi sion had been witten to allow for the preexisting
alternative mninmumtax provision in section 59. See id. at 163-
164. The treaty provision, which was witten 5 years after
section 59 was enacted, states that the double taxation
prohibition is “*subject to the limtations of the |aw of the
United States.’”” 1d. at 163 (quoting the U S. -CGermany treaty,
art. 23(1)). Because the treaty provision nmay be read in harnony
with the AMI provision, petitioner is not excused fromliability
for the AMI

Petitioner also disputes respondent’s determ nation that a
section 6662(a) negligence penalty should be applied. Petitioner
contends that he should not be subject to the section 6662(a)

negl i gence penalty because he relied on the advice of a Judge
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Advocate General (JAG officer hired to help U S service
personnel living in Germany prepare their tax returns, who told
himthat he was not |iable for the AM.

Section 6662(a) inposes an accuracy-related penalty of 20
percent on any portion of an underpaynent of tax that is
attributable to itens set forth in section 6662(b). Respondent
contends that petitioner was negligent with respect to his
understatenent of tax. Negligence includes any careless,
reckless, or intentional disregard of rules and regul ations, any
failure to make a reasonable attenpt to conply with the
provisions of the law, and any failure to exercise ordinary and
reasonable care in the preparation of a tax return. See Znuda V.

Comm ssioner, 731 F.2d 1417, 1422 (9th Cr. 1984), affg. 79 T.C

714 (1982). To prevail on the issue of negligence, petitioner
must prove that his actions in connection with this transaction
were reasonable in Iight of his experience and business

sophistication. See Hoffpauir v. Conm ssioner, T.C Meno.

1996-41; Avellini v. Conmi ssioner, T.C. Menp. 1995-489. If a

t axpayer acts in good faith and with reasonabl e cause, he or she
wll not be |liable for the addition to tax for negligence. See

sec. 6664(c); Collins v. Conmm ssioner, 857 F.2d 1383, 1386 (9th

Cir. 1988), affg. Dister v. Conm ssioner, T.C Meno. 1987-217.

Petitioner has no tax or accounting background beyond hel pi ng

fell ow service personnel read Internal Revenue Service forns.
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Petitioner’s return was prepared by an officer who petitioner
understood to be hired solely to provide tax advice to service
personnel stationed abroad and upon whom he relied. Although we
have not ruled in favor of petitioner on the AMI issue, his
failure to conply with the regulations was due to his reasonable
belief that the JAG officer would know whet her he was |iable for
the AMI. Consequently, petitioner is not liable for the
accuracy-rel ated penalty.

As a final issue, petitioner also contends that he should
not be liable for the 6651(a)(1l) late-filing penalty. |Individual
Federal inconme tax returns are generally due on or before Apri
15 of the year followi ng the close of the cal endar year. See
sec. 6072(a). That date nay be extended by an additional 2
months for U S. citizens whose tax homes are outside the United
States and Puerto Rico. See sec. 1.6081-5(a)(5), Incone Tax
Regs. Petitioner’s 1992 Federal incone tax return was received
by respondent on April 15, 1996, approxinmately 3 years past the
due date. Petitioner argues that, because a claimfor refund may
be filed up to 3 years fromthe return due date, he nay also file
his return within 3 years of the due date. Petitioner has cited
no authority for this position, nor can we find any such
authority. Petitioner is therefore |liable for the late-filing

penal ty.



To reflect the foregoing,

Deci sion will be entered for

respondent as to the deficiency and

the late-filing addition, and for

petitioner as to the negli gence

penalty.



